IS THE FONTAINEBLEAU’S PROPOSED PROJECT
A “WATER PARK” or a “HOTEL AMENITY”?

The project being proposed at the Fontainebleau Hotel is much more likely to be considered a water park
(or water park-type commercial use) rather than just a hotel amenity or an accessory use. Here’s how that
distinction is evaluated:

Hotel Amenity vs. Water Park

Hotel Amenity (typical characteristics)

*  Intended primarily for hotel guests

*  Limited scale (small slides, splash pads, pools)

*  No separate admission fee for the general public

*  Access is controlled and incidental to lodging

*  Not a primary attraction driving outside traffic
Water Park (typical characteristics)

*  Open to the public (especially via day passes)

e Large-scale structures (e.g., multi-story slide towers)
*  Slides of significant length (like your 230+ feet)

*  Designed as a destination attraction

*  Generates non-hotel visitor traffic

*  Often treated as a separate commercial use in zoning

;,jf Why this project should be considered a “water park”
* 230+ ft slides — substantial attraction, not incidental
*  10-story concrete tower — large, purpose-built structure
*  Open to the public via day passes — key factor
*  Likely to draw non-guests in significant numbers

<~ Those factors collectively go beyond a typical hotel amenity and align with how municipalities often define a
water park, amusement use, or commercial recreation facility.

I Important nuance (especially in places like Miami Beach)

Local zoning codes and ordinances ultimately decide this. In many jurisdictions:
*  If non-guests can pay for access, it may trigger commercial recreation classification
*  Scale + intensity can require special approvals, conditional use permits, and/or pubic hearings
. It may be evaluated under categories like:
o  “Outdoor entertainment’
o  “Amusement/water park”
o  “Accessory use exceeding customary limits”



Bottom line

This proposed project would very likely be classified as a water park (or water park-type commercial use),
not just a hotel amenity, especially because of:

*  Public access via day passes

*  The size and intensity of the structure

* lts potential to function as a standalone attraction

74T 1. What zoning framework applies to the Fontainebleau?
The Fontainebleau Miami Beach sits in an oceanfront hotel zoning district (CD-3 / high-intensity commercial)
and is also a historic property, meaning:

. It is governed by Miami Beach Land Development Regulations (LDRs)

e ltrequires review by the Historic Preservation Board (HPB)

*  Any major structural or use change needs approvals and often variances

This is why the project already required 11 variances (setbacks, open space, etc.)

UL 2. What the code says about “hotel amenities”

Miami Beach code allows hotels to have accessory uses (amenities), but with an important limitation:

/ Allowed hotel uses
*  Pools
e  Spas
*  Fitness areas
*  Minor recreational features
These are considered “accessory to the principal hotel use” (i.e., secondary, incidental).
' Key legal principle:
An accessory use cannot dominate or function as a separate commercial attraction.
This principle is embedded in zoning practice and enforcement:
. Uses not permitted must be stopped or require a variance
e Zoning regulates “type of activity and buildings permitted”

ﬁ”ﬂ 3. Why the Fontainebleau slides triggered zoning issues

The City did NOT treat this as a simple amenity — and that's critical.

What was proposed:

e  Multi-slide complex (up to 6+ slides)

e Large tower structure with stairs/elevator

*  Expanded commercial activity (food, cabanas, etc.)
*  Designed to attract families and outside visitors



& Why it's NOT treated as a typical amenity

From a zoning perspective, this crosses multiple thresholds:
1. Scale & intensity

*  A10-story tower + 230’ slides is not incidental
* |t materially changes the form and massing of the site

Q That's why setback, open space, and design variances were required

2. Change in use character
*  The project introduces:
o  Attraction-style infrastructure
o Increased traffic and noise concerns
*  Opponents argued it would “change the beachfront character”

Q That language is key: it signals a use shift, not just an amenity

3. Public / destination use
Even though the code text is not quoted explicitly on “day passes,” the legal reality is:
*  Ifafeature draws non-guests as a destination, it can be interpreted as:
o  Commercial recreation
o  Outdoor entertainment use

*  Those are typically separately regulated or restricted

1l 4. The strongest proof: the State had to intervene
This is the most important real-world evidence:
*  AFlorida bill (HB 399) was pushed specifically to:
o  Override local zoning control
o  Allow the project to move forward without full local review. This is not typical.

That only happens when: The project does NOT clearly comply with existing local zoning

Bottom line (based on code + this project)

For the Fontainebleau:

=~ The City of Miami Beach has NOT treated the slides as a simple hotel amenity
Instead, the project is being treated as:

*  Amajor modification of use and intensity

*  Requiring multiple variances and board approvals

*  Potentially bordering on a commercial recreation / water park-type use



& Conclusion:

“Under Miami Beach zoning, hotel amenities must be accessory and incidental to the hotel use. A multi-story slide
tower with 230-foot slides open to the public is neither incidental nor accessory—it functions as a destination
attraction, which is why the project requires multiple variances and has triggered legislative efforts to override local
zoning authority.”

Reasons why Fontainebleau Water Slide Proposal should be treated as a “Water Park”

1. Property & Zoning

*  Location: Fontainebleau Miami Beach, 4441 Collins Ave
e Zoning: CD-3 (Commercial, High Intensity)
. Intent: Supports high-density commercial activity and hotels serving city-wide population.

2. Key Legal Principles

*  Accessory Use Rule: Must be customary, subordinate, and incidental to a hotel.
*  Conditional Use Rule: Large public entertainment features may require conditional use approval.

3. Slide Complex Facts

e Structure: 10-story tower, 230+ ft slides.
*  Access: Public day passes, not limited to solely hotel over night guests.
*  Scale: Functions as a destination attraction, not incidental amenity.

4. Legal Analysis

*  Not customary: Large water slides are not standard hotel amenities in Miami Beach.

*  Not subordinate: Tower dominates property; primary attraction function.

*  Conditional use likely: Could be classified as outdoor entertainment, requiring approval.
*  Historic impact: Alters historic character; HPB review needed.

5. Supporting Evidence

e Multiple variances requested (setbacks, open space, placement).
*  Legislative action (HB 399) indicates non-compliance with existing code.
*  Public opposition emphasizes neighborhood incompatibility.

6. Conclusion / Talking Point

“The Fontainebleau water slide complex is not a customary hotel accessory. It functions as a standalone
attraction, open to the public, and therefore must be evaluated as a commercial recreation use under CD-3
zoning. Approval requires conditional use review and Historic Preservation Board assessment.”



il 1. “Accessory Use” — the core legal standard

? Miami Beach LDR (general zoning rule)
An accessory use must:
*  Be subordinate to the main use (the hotel)

*  Be customarily incidental (i.e., typical for hotels)

*  Not change the character of the property or neighborhood

This is the single most important rule.

UL What “customarily incidental” really means

Courts and zoning practice interpret this as:
»  Something commonly found at similar hotels

*  Something that does not attract outside crowds on its own
*  Something that is clearly secondary—not a destination

«& Applied to Fontainebleau

A 10-story tower + 230’ slides + day-pass access:

« X Not “customary” for hotels in Miami Beach
. x Not “incidental” in size or impact
. )( Not “subordinate” (it becomes a primary attraction)

.~ This directly conflicts with the accessory use standard.

71| 2. “Commercial Recreation / Amusement” (how this gets reclassified)

Even if not explicitly labeled “water park” in the code, Miami Beach regulates uses like:
*  Qutdoor entertainment

*  Amusement-type attractions
. Commercial recreation facilities

These uses are:
*  Separately categorized

o Often restricted or conditional

e Subject to higher scrutiny and approvals



& Key legal shift
Once a feature:
e Draws non-guests of the hotel

e Operates like an attraction

*  Has significant physical infrastructure

It can legally be treated as a principal commercial use, not an accessory one.

" 3. Variances = proof it doesn’t comply

The Fontainebleau proposal required 11 variances, including:
*  Setbacks

*  Open space
. Structure placement

Why that matters:
A variance is only granted when the project does not comply with the code as written.

< If this were a simple hotel amenity, variances of this magnitude wouldn’t be necessary.

Il 4. Historic Preservation Board (HPB) standard

Because Fontainebleau is a historic property, the HPB must evaluate:
*  Compatibility with historic character
*  Scale and visual impact

*  Whether it is appropriate to the site or not

Applied here:

Alarge slide tower:
*  Alters the visual identity of an iconic historic hotel

* Introduces a theme-park-like structure

.~ That raises a separate legal issue beyond zoning: historic incompatibility

‘T“ 5. Public access (day passes) — the tipping point

Strongest arguments.
Even when not explicitly spelled out in one sentence in the code, zoning law consistently treats this as critical:
If a hotel feature:

*  Is marketed to the general public



*  Sells day passes or access to the outdoor recreational areas exclusively

*  Functions independently of room stays

2 Itis no longer just an amenity.

& Plain-English legal framing

“A hotel pool serves guests. A facility that sells access to the public and draws outside visitors functions
as a commercial attraction.”

(f\ 6. Strong real-world evidence: State override attempt

The push for HB 399 to override Miami Beach regulations is extremely telling.

You can argue:

“If this were clearly a permitted hotel amenity under existing code, there would be no need for state legislation to
bypass local zoning and historic review.”

Clear argument

“Miami Beach code requires that hotel amenities be accessory, subordinate, and customarily incidental to the hotel
use. A 10-story water slide tower with 230-foot slides—especially one open to the public via day passes—is none of
those things. It functions as a destination attraction, not an incidental amenity. The fact that the project requires
numerous variances and even state legislative intervention confirms that it does not comply with existing zoning and
should be evaluated as a commercial recreation use, not a hotel amenity.”

ARGUMENT: THE PROPOSED FONTAINEBLEAU WATER SLIDE COMPLEX IS NOT A PERMISSIBLE HOTEL
AMENITY UNDER MIAMI BEACH LAND DEVELOPMENT REGULATIONS

. Issue Presented

Whether a large-scale water slide complex, consisting of a multi-story tower, slides exceeding 230 feet in length,
and open access to the general public via day passes, qualifies as a permissible “accessory use” to a hotel under
the Miami Beach Land Development Regulations (LDRs), or instead constitutes a separate commercial recreation
use.

Il. Applicable Law
Under the Miami Beach LDRs, an accessory use must be:

1. Subordinate to the principal use (here, the hotel);
2. Customarily incidental to that principal use; and
3. Consistent with the character of the property and surrounding district.
Uses that do not meet these criteria may not be approved absent variances or legislative intervention. Additionally,

large-scale structures and significant alterations to historic properties are subject to review by the Historic
Preservation Board (HPB), which evaluates compatibility, scale, and appropriateness.

lIl. Argument

A. The Proposed Structure Is Not Subordinate to the Hotel Use
The proposed 10-story slide tower and extensive slide system represent a substantial physical and operational



component of the property. By scale, visibility, and function, the structure is not secondary or incidental, but rather a
defining feature. As such, it cannot be considered subordinate to the hotel use as required by the LDRs.

B. The Use Is Not “Customarily Incidental” to a Hotel

While pools and minor recreational features are customary hotel amenities, a large-scale slide complex of this
magnitude is not typical of hotels in Miami Beach. The introduction of a destination-style attraction exceeds what is
commonly understood as incidental to lodging and instead aligns with amusement or commercial recreation uses.

C. The Project Functions as a Separate Commercial Attraction

The availability of access via day passes to non-guests is a critical factor. A facility that markets to and serves the
general public operates independently of hotel occupancy and functions as a standalone attraction. This shifts the
use from accessory to principal, triggering classification as commercial recreation or outdoor entertainment.

D. The Need for Multiple Variances Confirms Non-Compliance

The project’s reliance on numerous variances—including those related to setbacks, open space, and structural
placement—demonstrates that it does not conform to existing zoning requirements. Variances are intended for
limited relief, not to enable fundamentally incompatible uses.

E. The Proposal Is Incompatible with Historic Preservation Standards

As a designated historic property, the Fontainebleau is subject to HPB review for compatibility and appropriateness.
Alarge-scale slide tower introduces a theme-park-like element that alters the historic character and visual integrity
of the site, contrary to preservation standards.

F. Legislative Intervention Underscores the Project’s Inconsistency with Local Code

The necessity of proposed state legislation to override local zoning authority further evidences that the project does
not fit within existing regulatory frameworks. Such intervention would be unnecessary if the use were clearly
permitted as an accessory hotel amenity.

IV. Conclusion

The proposed water slide complex is not subordinate, not customarily incidental, and not consistent with the
character of the property or district. Instead, it functions as a commercial recreation facility. Accordingly, it does not
qualify as a permissible accessory use under the Miami Beach LDRs and should be evaluated—and regulated—as
a separate principal use.

The Fontainebleau Miami Beach (4441 Collins Ave) is generally understood to be located in one of Miami Beach’s
highest-intensity oceanfront hotel zoning districts, specifically:

i Zoning of the Fontainebleau Hotel

? cD-3 (Commercial, High Intensity) — Oceanfront Resort District
This district:
*  Allows large hotels and resorts

*  Permits high-density, high-intensity commercial uses

* Is commonly applied along Collins Avenue in Mid-Beach

< This is the zoning category most consistently associated with the Fontainebleau site in planning discussions
and city proceedings.

7I What CD-3 Allows

In plain terms, CD-3 zoning is designed for:
*  Major hotels and resorts



. Restaurants, bars, retail
*  Entertainment uses (with limitations)
*  High-rise structures (subject to additional rules)

However—and this is critical—it still requires that:
e Certain uses remain accessory to the hotel

*  Larger or atypical uses go through review boards and approvals

;,jf Why zoning matters for your issue

Even in CD-3 (the most permissive district in Miami Beach):
*  Not everything is automatically allowed

*  Uses must still comply with:
o  Accessory use rules

o Historic Preservation Board (HPB) requirements

o Design, scale, and compatibility standards

<~ That's why the Fontainebleau project:
*  Required multiple variances

*  Triggered HPB review

*  Became the subject of state legislation (HB 399)

& Key takeaway

“Even though the Fontainebleau is in a high-intensity CD-3 district, that zoning does not permit a water
park by right. Any large-scale attraction must still qualify as an accessory use or obtain significant
approvals—which is exactly why this project required variances and legislative intervention.”

There is no listing in the CD-3 table for large amusement attractions like water parks or major slide
complexes as a permitted or accessory use. That means if a use is not listed, it must be either clearly
incidental to a permitted use or approved as a conditional/other category.

3) Accessory Uses (Sec. 142-334)

Miami Beach code defines accessory uses generally for all districts, and this includes CD-3.
From accessory use provisions:

“Hotels not located in the RM-1 or RM-2 district are permitted to have any accessory use that is customarily
associated with the operation of a hotel or apartment building.”
(quoted from general accessory use section)

This means:



*  Accessory uses must be something commonly found with hotels (e.g., pools, lounges, fitness centers).

* ltdoes not allow exotic, standalone attractions that aren’t customarily part of a hotel.

I Key point:

The accessory provision does not explicitly include large amusement features or entertainment complexes. If a
use is not “customary,” then it cannot be approved merely as an accessory — it must fit a listed conditional use
category or be prohibited.

}f What This Code Text Means in Practice
G Hotels and Lodging

e Hotels, including big resorts like the Fontainebleau, are permitted by right in CD-3.

I Accessory Uses Must Be Customary

*  Typical hotel amenities (pools, spas, small waterslides) that are customary are allowed.

*  Large destination attractions are not “customarily associated with a hotel” in zoning language and
typically require separate permitting.
T Entertainment/Outdoor Uses Are Conditional

* Ifafeature functions like an amusement or entertainment use (e.g., slides open to the public with paid
access), it may be treated as a conditional use (e.g., outdoor entertainment) rather than a simple hotel
amenity.

I No Express Water Park Category

*  Thereis no line in CD-3 that expressly permits a water park or large slide complex as a permitted
accessory use.

*  Ifaproposed use isn'tin the table orisn’t a customary hotel accessory, it must fall under conditional use
categories at best.

of Important nuance

There is no single line in the code that says “Fontainebleau = CD-3" publicly in a simple sentence—you typically
confirm this via:

*  Miami Beach official zoning maps
*  Property-level GIS tools

e Planning department records

CD-3 code language

Here’s the actual CD-3 zoning code language from the City of Miami Beach Land Development Regulations,
tailored to the Commercial, High Intensity District (CD-3) — the zoning district that applies to the Fontainebleau:

? cD-3- Commercial, High Intensity District

'I;]his district is intended to accommodate intensive commercial activity and high-density development serving
the entire city.



@ Accessory Uses (Sec. 142-334)
Accessory uses in CD-3 include:

*  Those permitted generally by the accessory use provisions of the zoning code (i.e., customarily associated
with a permitted main use)

*  Accessory outdoor bar counters, subject to limitations

This confirms the principle that an accessory use must be customarily associated with an allowed principal use
and generally subordinate to it.

However, there is no provision in CD-3 that explicitly makes large-scale amusement or commercial recreation (e.g.,
a standalone water park) a permitted main or accessory use.

«& Key Takeaways from CD-3 Code Language

V/ 1. Hotels are a permitted main use

Hotels, suites, and related lodging uses are expressly allowed by right, which is why the Fontainebleau itself is
lawful in CD-3.

V/ 2. Accessory uses must be customarily associated with a permitted use
Accessory uses in CD-3 are limited to those that are customarily incidental to the main permitted uses — e.g.,
typical hotel amenities like pools, fitness areas, or food outlets.

There is no express authorization for large scale amusement attractions (like a commercial water slide complex)
as an accessory use.

I 3. Outdoor entertainment and similar uses are conditional

Features that are amusement-style, publicly marketed, or open to non-guests can fall into categories like “outdoor
entertainment establishment” or “open air establishment” — all of which require conditional use approval.

This is a very important distinction: just because something is in the CD-3 district doesn’t mean all uses are
permitted by right — only those listed.

«& How this applies to the Fontainebleau water slide proposal:

Code Requirement Impact
Hotels are permitted in CD-3 / Hotel use itself is allowed
Accessory uses must be customarily .
associated x Large commercial slides are not customary
Conditional uses cover outdoor entertainment ! Slides open to public could fall here

Requires conditional approval or special

Non-guest attraction likely not by-right )
permit



& Legal inference from the code

Under the CD-3 language:

Q Hotel is allowed by right

Q Normal amenities are accessory if customary

Q Large attraction uses are not automatically allowed

Q Outdoor entertainment and similar uses are treated as conditional, triggering review

il CD-3 - Commercial, High Intensity District (Sec. 7.2.12 / Sec. 142-332 and Sec. 142-334)
1) Purpose (CD-3 District)

The CD-3 district is “designed to accommodate a **highly concentrated business core in which activities serving the
entire city are located.” This establishes that CD-3 is meant for intensive commercial and lodging uses that
serve city-wide demand.

2) Main Permitted Uses (Sec. 142-332 / Table portion for CD-3)

In the CD-3 district, the following uses are listed as permitted (P) or otherwise categorized:
Permitted Uses (by right):
. Hotels — Permitted

*  Apartment Hotels / Hostels / Suite Hotels — Permitted
*  Commercial Uses — Permitted
*  Religious institutions (<199 occupancy) — Permitted

*  Alcoholic beverage establishments — Permitted with code conditions
(Source table also shows P, meaning permitted with supplemental regulations.)*

«& Key Legal Interpretation

Based on this code language:

*  Alarge water slide complex meeting public entertainment definitions is not automatically permitted as
a hotel accessory.

e Such a use might be classified as outdoor entertainment or open air establishment, which requires
conditional use approval in CD-3.

e The accessory language does not explicitly allow a non-customary attraction, meaning it cannot simply be
deemed an accessory without further review.

Legal Argument

+/ The CD-3 district permits hotels by right.
/ Accessory uses must be customarily associated with hotels, per accessory use provisions.

/ Large entertainment attractions like a water slide complex do not appear as permitted accessory uses and
likely fall into conditional use categories that require approval by different entities.



